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INSURGENCY AND INTERNATIONAL MARITIME LAW 

War in the full sense, according to international law, can exist only 
by declaration or recognition of belligerency by a state. War in the 
material sense of an actual contest of armed forces may and does often 
exist without such declaration or recognition. However desirous a 
party using armed force within a state and in opposition to it may 
be to be regarded as a belligerent, such a party has not the legal capacity 
to raise itself to a belligerent status. This status can be gained only 
by action of the parent state or of a foreign state. An armed contest 
may, nevertheless, exist and of this fact others must often take notice. 

Between the struggle of individual with individual, and of state 
with state, there is a form of struggle varying according to the circum- 
stances, but usuaUy an armed struggle between organized groups or 
parties within a state for public political ends which has received the 
name of insurrection. 

The Constitution of the United States distinctly provides that Con- 
gress shall have power 

to provide for the calling forth of the militia to execute the laws of the 
Union, suppress insurrections, and repel invasions. (Art. 1, § 8.) 

The government also recognizes that insurrections may exist in 
foreign states as in Article 308 of the Regulations for the Government 
of the Navy of 1905: 

The right of asylum for political or other refugees has no foundation 
in international law. In countries, however, where frequent insurrections 
occur, and constant instability of government exists, usage sanctions 
the granting of asylum; but even in the waters of such countries, officers 
should refuse all applications for asylum except when required by the 
interests of humanity in extreme or exceptional cases, such as the pursuit 
of a refugee by a mob. Officers must not directly or indirectly invite 
refugees to accept asylum. 

The United States and other governments have admitted that insur- 
rections were actually in existence. The United States in its relations 
to Cuba has frequently been called upon to consider the nature of 
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insurrectionary conflicts. President Grant, in his first message of 
December 6, 1869, speaking of the struggle in Cuba, says: 

But the contest has at no time assumed the conditions which amount 
to a war in the sense of international law, or which show the existence of 
a de facto political organization of the insurgents sufficient to justify a 
recognition of belligerency. 

It is generally held that an insurrection does not "amount to a war 
in the sense of international law," but, as President Grant maintains, 
each 

nation is its own judge when to accord the rights of belligerency, either 
to a people struggling to free themselves from a government they believe 
to be oppressive or to independent nations at war with each other. 

The long struggle in Cuba, from 1868 to 1878, seems to have had, 
even from a foreign point of view, many of the characteristics of war. 
Such formal public documents, as Presidents' Messages, though ad- 
dressed to Congress rather than to foreign powers, mention "the pend- 
ing struggle," "bloodshed in Cuba," "disturbed condition of the island 
of Cuba," "insurrection," "contest," "deplorable strife in Cuba," 
"contending forces," "ruinous conflict," and other terms which indi- 
cate that the government did admit that the status of the island of 
Cuba was not that of peace. The Message of President Hayes, of Dec- 
ember 2, 1878, stated that 

the Spanish government has officially announced the termination of the 
insurrection in Cuba and the restoration of peace throughout that island. 

President Grant's Message, of December 7, 1875, often quoted since 
that time, discusses quite fully the reasons for not recognizing the 
belligerency of the "body of people" attempting to free themselves 
from Spain. 

While conscious that the insurrection in Cuba has shown a strength 
and endurance which make it at least doubtful whether it be in the 
power of Spain to subdue it, it seems unquestionable that no such civil 
organization exists which may be recognized as an independent govern- 
ment capable of performing its international obligations and entitled 
to be treated as one of the powers of the earth. 

**!, u« »1* *±* *!• *&• *1> »fe 
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In a former message to Congress I had occasion to consider this ques- 
tion, and reached the conclusion that the conflict in Cuba, dreadful and 
devastating as were its incidents, did not rise to the fearful dignity of 
war. Regarding it now, after this lapse of time, I am unable to see that 
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any notable success or any marked or real advance on the part of the 
insurgents has essentially changed the character of the contest. It has 
acquired greater age, but not greater or more formidable proportions. 

Applying to the existing condition of affairs in Cuba the tests recog- 
nized by publicists and writers on international law, and which have been 
observed by nations of dignity, honesty, and power when free from sensi- 
tive, or selfish and unworthy motives, I fail to find in the insurrection the 
existence of such a substantial political organization, real, palpable, and 
manifest to the world, having the forms and capable of the ordinary 
functions of government toward its own people and to other states, with 
courts for the administration of justice, with local habitation, possessing 
such organization of force, such material, such occupation of territory, 
as to take the contest out of the category of a mere rebellious insurrection 
or occasional skirmishes and place it on the terrible footing of war, to 
which a recognition of belligerency would aim to elevate it. 

Other Presidents of the United States have admitted the status of 
insurrection and commented upon its consequences. President Cleve- 
land, in his Message of December 2, 1895, mentioned certain possible 
conditions which may exist and certain obligations which may result 
and yet there may not be war, but only insurrection. He said : 

Cuba is again gravely disturbed. An insurrection, in some respects 
more active than the last preceding revolt, which continued from 1868 to 
1878, now exists in a large part of the eastern interior of the island, 
menacing even some populations on the coast. Besides deranging the 
commercial exchanges of the island, of which our country takes the pre- 
dominant share, this flagrant condition of hostilities, by arousing senti- 
mental sympathy and inciting adventurous support among our people, 
has entailed earnest effort on the part of this government to enforce 
obedience to our neutrality laws and to prevent the territory of the 
United States from being abused as a vantage ground from which to aid 
those in arms against Spanish sovereignty. 

President McKinley followed closely the opinions of the Messages of 
President Grant. In his Message of December 6, 1897, President 
McKinley said: 

Of the untried measures there remain only: Recognition of the insur- 
gents as belligerents; recognition of the independence of Cuba; neutral 
intervention to end the war by imposing a rational compromise between 
the contestants, and intervention in favor of one or the other party. 

The courts of the United States would necessarily recognize such 
domestic insurrections as are mentioned in Art. I, §8, of the Consti- 
tution. The courts have also recognized the existence of insurrection 
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in foreign states. In the case of The Three Friends the Supreme Court, 
referring to such clauses of Presidential Messages as are quoted above, 
said: 

We are thus judicially informed of the existence of an actual conflict of 
arms in resistance of the authority of a government with which the 
United States are on terms of peace and amity, although acknowledg- 
ment of the insurgents as belligerents by the political department has not 
taken place, and it cannot be doubted that, this being so, the neutrality 
act in question is applicable. 

It is evident that a status between peace and belligerency is recog- 
nized by the various departments of the government of the United 
States. This is not the status of non-hostile redress which has long 
been mentioned in books on international law, but a status which 
while not war may have certain consequences and characteristics of 
war. 

As the Supreme Court of the United States declared in the case 
mentioned above : 

The distinction between recognition of belligerency and recognition of a 
condition of political revolt, between recognition of the existence of war 
in a material sense and war in a legal sense, is sharply illustrated by the 
case before us. For here the political department has not recognized the 
existence of a de facto belligerent power engaged in hostility with Spain, 
but has recognized the existence of insurrectionary warfare prevailing 
before, at the time and since this forfeiture is alleged to have been 
incurred. 

The English courts have taken a similar position, maintaining that 
certain facts of Parliament become effective since 

their lordships find these propositions established beyond all doubt — 
there was an insurrection in the island of Cuba; there were insurgents who 
had formed themselves into a body of people acting together, under- 
taking and conducting hostilities; these insurgents, beyond all doubt, 
formed part of the province or people of Cuba. (Salvador, L. R. 3, P. 
C. 218.) 

The distinction between insurgency and belligerency, or as was well 
said in the opinion of Chief Justice Fuller in the case of The Three 
Friends, between "war in a material sense" and "war in a legal sense," 
has received far more recognition in international practice than in inter- 
national law. It would seem that this status of insurgencyrecognized 
by the courts and by the other departments of government should not 
be ignored by students of international law. 
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The existence of an insurrection, such as referred to in the Consti- 
tution of the United States, may be a matter largely of domestic 
concern, but particularly since the middle of the nineteenth century 
and with the development of maritime relations, there has developed 
a body of international practice in regard to insurrections in foreign 
states. 

Domestic law applies only to a limited extent on the high sea. It 
is necessary that some law should be recognized, as the high sea is open 
to all. In order that conflicts may be avoided a body of generally 
accepted practices and principles, called maritime international law, 
has developed. With the change in conditions this law has changed 
and is still changing. The extension in recent years of struggles of 
parties subject to a state beyond the jurisdiction of the state or the 
contact of the party in opposition to the parent state with citizens of 
foreign states has given rise to certain practices which have become 
generally recognized as proper and expedient. It is certain that the 
early maritime international law of war was concerned with parties 
having belligerent status and these laws were the same for all those 
engaged whether state with state or state with other belligerents. 

When a domestic struggle which has not yet attained the status of 
belligerency extends to the sea, foreign states are naturally affected 
and should have some rules to govern their conduct and to determine 
their treatment of the party to the struggle which is not yet recognized 
as a state or as a belligerent. In the exceptional case in Brazil in 
1893-94, when the party in opposition to the parent state relied entirely 
on a naval force, foreign states were widely affected. 

President Cleveland in 1895 issued a proclamation upon the sub- 
ject of the insurrection in Cuba as follows : 

Whereas, The island of Cuba is now the seat of serious civil disturb- 
ances, accompanied by armed resistance to the authority of the estab- 
lished government of Spain, a power with which the United States are 
and desire to remain on terms of peace and amity; and 

Whereas, The laws of the United States prohibit their citizens, as 
well as all others being within and subject to their jurisdiction, from 
taking part in such disturbances adversely to such established govern- 
ment, by accepting or exercising commissions for warlike service against 
it, by enlistment or procuring others to enlist for such service, by fitting 
out or arming or procuring to be fitted out and armed ships of war for 
such service, by augmenting the force of any ship of war engaged in such 
service and arriving in a port of the United States, and by setting on 
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foot or providing or preparing the means for military enterprises to be 
carried on from the United States against the territory of such govern- 
ment: 

Now, therefore, in recognition of the laws aforesaid and in discharge of 
the obligations of the United States toward a friendly power, and as a 
measure of precaution, and to the end that the citizens of the United 
States and all others within their jurisdiction may be deterred from 
subjecting themselves to legal forfeitures and penalties, I, Grover 
Cleveland, President of the United States of America, do hereby admon- 
ish all such citizens and other persons to abstain from every violation of 
the laws hereinbefore referred to, and do hereby warn them that all 
violations of such laws will be rigorously prosecuted; and I do hereby 
enjoin upon all officers of the United States charged with execution of 
said laws the utmost diligence in preventing violations thereof and in 
bringing to trial and punishment any offenders against the same. 

Such admission of insurgency implies generally (1) that there is 
within the disturbed state ahostile, armed uprising temporarily beyond 
the control of its civil authority; (2) that this party is pursuing public 
ends by force, i. e., endeavoring to change the form of government 
to reform the administration, or to attain some similar object; (3) 
that the conditions within the state are so disturbed as to materially 
affect outside states, and (4) that in the absence of control by the 
parent state outside states must have some relations with the insur- 
gents. 

Mr. Chief Justice Fuller, in the case of Underhill v. Hernandez, 
November 29, 1897, says: 

Revolutions or insurrections may inconvenience other nations, but by 
accommodation to the facts the application of settled rules is readily 
reached. And where the fact of the existence of war is in issue in the 
instance of complaint of acts committed within foreign territory, it is not 
an absolute prerequisite that that fact should be made out by any 
acknowledgment of belligerency, as other official recognition of its exist- 
ence may be sufficient proof thereof. (168 U. S. 250.) 

English, American and other courts have recognized that the exist- 
ence of an insurrection changes the status of certain persons and may 
bring new rights and duties. The United States courts have decided 
that the admission of the existence of insurgency brings into operation 
the neutrality laws, and the English courts have made similar decisions 
in regard to the foreign enlistment act. 

In 1895 when Madagascar uprose against French authority, Great 
Britain considered issuing a declaration of neutrality. The French 
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ambassador protested that such a course would be unusual. Great 
Britain refrained from issuing the declaration, apparently considering 
the revolted protectorate in the same category with a revolting colony, 
or other dependency. The French, however, observed the laws of 
war in their treatment of the insurgents. The English law and prac- 
tice maintains that insurrection in a dependent community "is waging 
war upon the queen," and that this is an act which may involve annex- 
ation of the revolting territory. England has, however, treated these 
uprisings, as in the case of Manipur, 1891, as crimes to which the penal 
law extended, justifying thus the execution of the leaders of the revolt 
as criminals. In the case of the Abyssinian revolt of 1895, Italy 
announced, on the twenty-fifth of July, that no foreign state had rela- 
tions to or right to interfere with the insurgents. Great Britain seems 
to have taken a like position, at first, with reference to the South 
African republic, indicating that she would not view with favor any 
foreign propositions touching her attitude toward that republic ; indeed, 
that there was no war in South Africa. It is evident from such cases 
that the parent state may prefer to admit the existence of an insurrec- 
tion while not acknowledging the existence of belligerency. Policy 
may also influence a foreign state to prefer to admit the existence of 
an insurrection rather than to recognize belligerency. President 
McKinley, in his message of December 6, 1897, thus summarizes the 
matter as regards Cuba : 

Turning to the practical aspects of a recognition of belligerency and 
reviewing its inconveniences and positive dangers, still further pertinent 
considerations appear. In the code of nations there is no such thing as 
a naked recognition of belligerency unaccompanied by the assumption 
of international neutrality. Such recognition without more will not 
confer upon either party to a domestic conflict a status not therefore 
actually possessed or affect the relation of either party to other states. 
The act of recognition usually takes the form of a solemn proclamation 
of neutrality which recites the de facto condition of belligerency as its 
motive. It announces a domestic law of neutrality in the declaring 
state. It assumes the international obligations of a neutral in the 
presence of a public state of war. It warns all the citizens and others 
within the jurisdiction of the proclaimant that they violate those rigor- 
ous obligations at their own peril and cannot expect to be shielded from 
the consequences. The rights of visit and search on the seas and seizure 
of vessels and cargoes and contraband of war and good prize under 
admiralty law must under international law be admitted as a legitimate 
consequence of a proclamation of belligerency. While according to the 
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equal belligerent rights defined by public law to each party in our ports 
disfavors would be imposed on both, which while nominally equal 
would weigh heavily in behalf of Spain herself. Possessing a navy and 
controlling the ports of Cuba her maritime rights could be asserted not 
only for the military investment of the island but up to the margin of 
our own territorial waters, and a condition of things would exist for 
which the Cubans within their own domain could not hope to create a 
parallel; while its creation through aid or sympathy from within our 
domain would be even more impossible than now, with the additional 
obligations of international neutrality we would perforce assume. 

Or, as summarized by Professor John Bassett Moore, at that time : 

Moreover, the Cuban insurgents can at the present time purchase 
arms and munitions of war; they and their friends and sympathizers 
can go and come, unarmed and unorganized, to take part in the conflict; 
they can sell their securities to any one who will buy them. More than 
this they could not do, if their belligerency were recognized, unless they 
had ships on the ocean. They could neither employ persons in the 
United States to serve in their forces, nor fit out and arm vessels in our 
ports, nor set on foot hostile expeditions from our territory. On the 
other hand, Spain would be immediately invested by international law, 
as well as by the treaty of 1795, with the international rights of belliger- 
ency, which she has so far not claimed, including the right of visitation 
and search on the high seas, and the capture and condemnation of our 
vessels for violations of neutrality. It would enable Spain practically 
to put an end to the transportation of munitions of war for the insur- 
gents. It would place under Spanish supervision all that vast commerce 
which passes through the waters adjacent to Cuba. (21 Forum, 297.) 

In other words, a foreign state which recognizes the belligerency 
of a party to a domestic conflict thereby changes the status of the 
parties concerned, giving to the parties in the conflict a war status with 
its obligations and duties and assuming for itself the rights and obli- 
gations of neutrality. Prior to such recognition, if the parent state 
does not recognize the existence of war, the foreign state is largely 
judge of its relations to and conduct toward the parties to the domestic 
conflict. There may be political, commercial, geographical, or other 
conditions which make it inexpedient for a foreign state to recognize 
an insurgent party as a belligerent. 

It is evident that there may be many reasons why a foreign state 
would be disinclined to recognize insurgents as belligerents while at the 
same time the foreign states might be obliged to take cognizance of the 
existence of the insurrection. It is the fact that this status of insur- 
rection brings new obligations to states and in some cases advantages. 
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There may also be reasons which make the parent state reluctant 
to recognize its insurgent subjects as belligerents, thus giving them full 
war status at home and abroad. Sometimes the parent state has 
endeavored before any recognition of belligerency to prescribe the 
attitude of foreign states toward its rebellious subjects. This has been 
a common procedure on the part of the states where revolutions have 
been frequent. Many questions were raised in 1885 during the insur- 
rection in the United States of Colombia. The President of Colombia 
decreed : 

That as the vessels of the opposing party in the port of Cartagena 
were flying the Colombian flag, it was in violation of right and placed 
that party beyond the pale of international law. 

The United States refused to recognize the validity of the decree 
as affecting the relations of its officers to the insurgent party and 
Great Britain took a similar stand. Hall has well said : 

It is impossible to pretend that acts which are done for the purpose 
of setting up a legal state of things and which may in fact have already 
succeeded in setting it up, are piratical for want of external recognition 
of their validity, when the grant of that recognition is properly depend- 
ent in the main upon the existence of such a condition of affairs as can 
only be produced by the very acts in question. 

Yet acts of the insurgents are liable to such penalties as the parent 
state may inflict. Foreign states do not generally take extreme meas- 
ures against insurgents. They do not permit visit and search on the 
high seas, as the obligation to submit to this interference with the free- 
dom of commerce rests upon a neutral only when there is war, and until 
there is war there can be no neutral in the sense of international law. 
The right of visit and search is of course denied to the parent state 
on the same grounds as to the insurgent. 

As regards relations of insurgents and parent state it may be said 
that they must so far as possible observe the rules of civilized warfare. 
This is expedient in order that the parent state may maintain the 
respect of sister states and in order that the insurgents may, if suc- 
cessful, be more readily admitted into the family of nations. 

It is fully established that decrees of the parent state putting those 
in insurrection against it beyond the pale of law, or condemning them 
to unusual treatment, are not binding upon foreign states. Such a 
decree may be regarded as an admission by the parent state of the 
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existence of an insurrection within its borders. The legitimate govern- 
ment cannot in any way throw the burden of executing its decrees upon 
a foreign state. Even its decrees of closure in time of insurrection 
must be supported by sufficient force to render them effective. 

The United States was early in the Civil War forced to give up the 
claims that the confederate cruisers were piratical and that other 
forces were bands of outlaws. 

Attempts were also made in 1885 to induce the United States to 
prevent the sale of arms to the Colombian insurgents, but Mr. Bayard 
said in a letter of March 25, 1885 : 

That the existence of a rebellion in Colombia does not authorize the 
public officials of the United States to obstruct ordinary commerce in 
arms between citizens of this country and the rebellious or other parts 
of the territory of the Republic of Colombia. 

Attempts have also been made by the parent state to obtain advan- 
tages of a blockade without the obligations of war through a proclama- 
tion declaring ports held by insurgents closed. Foreign states have, 
however, usually taken the position that such decrees are of no effect 
and the ports in the hands of the insurgents are closed only to the 
extent to which an effective force may physically prevent entrance. 

The parent state cannot prescribe the attitude which a foreign state 
shall assume toward insurgents. It is, however, within the competence 
of the foreign state to determine its own attitude toward insurgents 
so far as this may accord with the laws of humanity and its obligations 
to a friendly state. The foreign state has full right to deny to the 
insurgents the right to exercise any belligerent rights toward its sub- 
jects. A foreign state, for example, would not be under any obligation to 
allow the exercise of the right of visit or search of its vessels and if its 
vessels were seized by insurgents, the war vessels of the foreign state 
might rescue them on the high seas. Admiral Benham, at the time 
of the Brazilian revolt of 1893-94 took a position which has been gen- 
erally approved. He maintained that American merchant vessels 
in the harbor of Rio Janeiro were liable to risk if they came within the 
field of actual hostile operations during the continuance of an engage- 
ment, but that interference by insurgents with legitimate movements 
of American merchant vessels at other times would not be permitted. 

A foreign state would not permit the parent state to prescribe the 
attitude which the foreign government should assume toward its insur- 
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gent subjects. A foreign state would not permit the insurgents to pre- 
scribe what attitude the foreign government should assume toward 
other parties involved in the insurrection. Probably the most fre- 
quent action of this kind on the part of the insurgents, is seen in the 
attempt of the insurgents to proclaim blockades. It is clear, however, 
that blockade is a war measure and involves the existence of courts 
to pass upon its violations and to decree penalties. In absence of such 
responsible courts a foreign state would not be under obligation to 
respect such insurgent proclamation. No more would a foreign state 
permit insurgents to visit and search its merchant vessels on the high 
seas or to make captures. As Secretary Hay said: 

It seems important to discriminate between the claim of a belligerent 
to exercise quasi-sovereign rights in accordance with the tenets of inter- 
national law and the conduct of hostilities by an insurgent against the 
titular government. 

The formal right of the sovereign extends to acts on the high seas, 
while an insurgent's right to cripple his enemy by any usual hostile 
means is essentially domestic within the territory of the titular sovereign 
whose authority is contested. To deny to an insurgent the right to 
prevent the enemy from receiving material aid cannot well be justified 
without denying the right of revolution. If foreign vessels carrying 
aid to the enemies of the insurgents are interfered with within the 
territorial limits, that is apparently a purely military act incident to the 
conduct of hostilities, and, like any other insurgent interference with 
foreign property within the theater of insurrection, is effected at the 
insurgent's risk. 

He also maintained that 

within the territorial limits of the country, the right to prevent the 
access of supplies to their enemy is practically the same on water 
as on land — a defensive act in the line of hostility to the enemy. But 
in no case would the insurgents be justified in treating as an enemy a 
neutral vessel navigating the internal waters — their only right being, 
as hostiles, to prevent the access of supplies to their domestic enemy. 
The exercise of this power is restricted to the precise end to be accom- 
plished. No right of confiscation or destruction of foreign property in 
such circumstances could well be recognized, and any act of injury so 
committed against foreigners would necessarily be at the risk of the 
insurgents. (Letter to Secretary of Navy, November 15, 1902.) 

The Institute of International Law, at its twentieth session in Sept- 
ember, 1901, referring to the relation of a foreign power to an insur- 
gent blockade adopted the following resolution : 
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Tant qu'elle n'aura pas reconnu elle-m6me la belligerance elle n'est 
pas tenue de respecter les blocus 6tablis par les insurggs sur les portions 
du littoral occupies par le gouvernement regulier. 

It is unfortunate that the word blockade has ever been used by insur- 
gents, as by the provisions of the Declaration of Paris, 1856, the word 
was definitely aimed to describe a war measure. A statement of the 
fact as supported by recent practice and opinion is that 

insurgents not yet recognized as possessing the attributes of full bel- 
ligerency can not establish a blockade, according to the definition of 
international law. 

There is no responsible body behind the insurgents. 

An insurgent power is not a sovereign maintaining equal relations 
with other sovereigns, so that an insurgent proclamation of blockade 
does not rest on the same footing as one issued by a recognized sovereign 
power. The seizure of a vessel attempting to run an insurgent blockade 
is not generally followed by admiralty proceedings for condemnation 
as good prize, and if such proceedings were nominally resorted to a 
decree of the condemning court would lack the title to that international 
respect which is due from sovereign states to the judicial acts of a sover- 
eign. The judicial power being a coordinate branch of government, recog- 
nition of the government itself is a condition precedent to the recognition 
of the competency of its courts and the acceptance of their judgments 
as internationally valid. 

Nor is foreign state bound to recognize an act of an insurgent as proper 
because some other foreign state has recognized the insurgents as bel- 
ligerents. 

In the letter mentioned above, Secretary Hay also said: 

To found a general right of insurgent blockade upon the recognition 
of belligerency of an insurgent by one or a few foreign powers would 
introduce an element of uncertainty. The scale on which hostilities are 
conducted by the insurgents must be considered. In point of fact, the 
insurgents may be in a physical position to make war against the titular 
authority as effectively as one sovereign could against another. Belliger- 
ency is a more or less notorious fact of which another government, 
whose commercial interests are affected by its existence, may take 
cognizance by proclaiming neutrality toward the contending parties, 
but such action does not of itself alter the relations of other governments 
which have not taken cognizance of the existence of hostilities. Recog- 
nition of insurgent belligerency could merely imply the acquiescence by 
the recognizing government in the insurgent seizure of shipping flying 
the flag of the recognizing state. It could certainly not create a right on the 
part of the insurgents to seize the shipping of a state which has not 
recognized their belligerency. 
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This also accords with European opinion and with the resolutions 
of the Institute of International Law in 1901. 

What has been said of blockade applies in principle to other insur- 
gent action involving warlike operations. The insurgent cannot be 
permitted to attack neutral commerce, or exercise belligerent rights 
over neutrals. In the Chilean revolution of 1891, the diplomatic 
representatives of the United States, Germany, France and Great 
Britain, after consultation, declared the insurgent blockade illegal, 
the British admiral by implication left open the question as to whether 
there might not be contraband of war during an insurrection. Such 
a position could not be sustained as the insurgents are not responsible 
and cannot condemn goods as contraband with any more propriety 
than they can establish a blockade. They lack the proper prize tri- 
bunal. 

Balmaceda, in 1891, declared various ports of Chili closed. Some 
of the European states, as well as the United States, declined to respect 
the decree. If ports in the possession of the insurgents could be closed 
by decree, there would be a close analogy to the old idea of a paper 
blockade. The principle has come to be generally recognized that in 
time of insurrection closure to be respected must be by effective force. 

A general agreement on the part of various states was shown in 
their attitude toward the Haitien insurgents in 1902. This is evident 
in the letter of the commander of the U. S. Machias, to the insur- 
gent commander on August 10, 1902. The letter was as follows : 

Sir: I wish to give you notice that I am charged with the protection 
of British, French, German, Italian, Spanish, Russian and Cuban inter- 
ests, as well as those of the United States. You are informed, also, that 
I am directed to prevent the bombardment of this city without due 
notice; also to prevent any interference with commerce by the interrup- 
tion of telegraph cables or the stoppage of steamers engaged in innocent 
trade with a friendly power. All interference excepting with Haitien 
interests I shall endeavor to prevent. 

That insurgents have not belligerent status is sufficient reason for 
refusing to their vessels the rights of belligerents in foreign ports. 

Section 4295 of the United States Revised Statutes made it lawful 
for a private vessel to resist the aggression of an insurgent not yet 
recognized as a belligerent. This statute provides: 

The commander and crew of any merchant vessel of the United 
States, owned wholly or in part by the citizens thereof, may oppose and 
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defend against any aggression, search, restraint, depredation or seizure 
which shall be attempted upon such vessel, or upon any other vessel so 
owned, by the commander or crew of any armed vessel whatsoever, not 
being a public armed vessel of some nation in amity with the United 
States, and may subdue and capture the same; and may also retake any 
vessel so owned which may have been captured by the commander or 
crew of any such armed vessel, and send the same into any port of the 
United States. 

While insurgents are thus restricted in their actions as regards 
foreigners, yet foreigners may not with impunity come within the 
field of actual hostile operations. Admiral Benham in the Brazilian 
revolution of 1893-94, admitted that any movement on the part of 
American merchant vessels during the continuance of actual hostile 
operations was at their own risk. The principle is generally accepted 
that no obligation to pay an indemnity exists when the party injured 
in an insurrection brings the injury upon himself. 

It is also evident that the existence of an insurrection may cause 
inconvenience to a foreign state and, in some instances, notably in the 
case of the United States, it is admitted that it may bring into opera- 
tion the domestic laws in regard to neutrality. 

The neutrality laws of the United States forbid citizens to accept 
within its jurisdiction a commission or enlist others to serve a foreign 
prince, state, colony, district, or people at war with a similar body 
with which the United States is at peace. The courts have held that 
this applies to cases of insurrection as being war in a "material sense." 

Similarly citizens may not fit out vessels. The government may 
expel foreign vessels from port if they act in violation of the neutrality 
laws. 

Insurgency, then, may be regarded as a fact which is generally 
accepted in the international practice. The admission of this fact is 
by such domestic means as may seem expedient. This admission is 
made with the object of bringing to the knowledge of citizens, subjects, 
and officers of the state such facts and conditions as may enable them 
to act properly. In the parent state the method of conducting the 
hostilities may be a sufficient act of admission, and in a foreign state 
the enforcement of a neutrality law. The admission of insurgency 
by a foreign state is a domestic act which can give no offense to the 
parent state as might be the case in the recognition of belligerency. 
Insurgency is not a crime from the point of view of international 
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law. A status of insurgency may entitle the insurgents to freedom of 
action in lines of hostile conflict which would not otherwise be accorded, 
as was seen in Brazil, in 1893-94, and in Chili in 1891. It is a status of 
potential belligerency which a state, for the purpose of domestic order, 
is obliged to recognize. The admission of insurgency does not place the 
foreign state under new international obligations as would the recogni- 
tion of belligerency, though it may make the execution of its domes- 
tic laws more burdensome. It admits the fact of hostilities without 
any intimation as to their extent, issue, righteousness, etc. The 
admission of the existence of this status of insurgency makes unneces- 
sary much of the earlier diplomatic circumlocution prevailing between 
the state divided by domestic strife and foreign states and makes it 
possible for states to conduct negotiations with much less liability to 
misunderstandings. This is particularly evident in the diplomatic 
correspondence of late years. The tendency to depart from or to 
give special interpretations to the principles ordinarily governing the 
recognition of belligerency is much less, because when a status of 
insurgency is admitted many of the domestic reasons for such recogni- 
tion may disappear and the formal recognition need only take place 
when the international relations warrant such action. The admission of 
insurgency is the admission of an easily discovered material fact. The 
recognition of belligerency involves not only a recognition of a fact, 
but also questions of policy touching many other considerations than 
those consequent upon the simple existence of hostilities. 

George Grafton Wilson. 



